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The NATO Mutual Support Act in the USCENTCOM
Area of Operations: A Primer

Captain Kelly D. Wheaton*
Acquisition Attorney, Third U.S. Army

Introduction

The NATO Mutual Support Act of 1979 (NMSA or
1979 Act)! provided for the acquisition of logistic sup-
port, supplies, and services from the governments of the
North Atlantic Treaty Organization (NATO) countries.
Its purpose was to sustain elements of U.S. Armed Forces
deployed in Europe.2 In addition, the NMSA authorized
the Secretary of Defense to enter into agreements with
NATO governments for the reciprocal provision of logis-
tic support, supplies, and services. These agreements
were called “‘‘cross-servicing agreements.’’? The
National Defense Authorization Act of 1987 (NDAA87)4
made significant changes to the NMSA. Most signifi-
cantly, the NDAAB87 made it possible to apply the NMSA
to non-NATO countries.3

Under the NDAAS87, the Secretary of Defense may
acquire logistic support, supplies, and services from non-
NATO countries for elements of the U.S. Armed Forces
that are deployed or will be deployed in those countries.®
The NDAAS7 also authorized the Secretary of Defense to
negotiate and implement agreements with non-NATO
countries for the provision of logistic support, supplies,
and services.”

These changes to the NMSA have had a far-reaching
effect on procurement in Southwest Asia,® the area
of responsibility of the U.S. Central Command
(USCENTCOM) and the Army Central Command
(ARCENT). Much of ARCENT's procurement is from

foreign governments, either because the foreign govern-
ment so requires or because the United States determines
that the foreign country is best able to provide the supply
or service required. ARCENT and USCENTCOM, there-
fore, have often used the provisions of the NMSA. The
NMSA has enabled ARCENT and USCENTCOM to pro-
cure supplies and services without having to use the Fed-
eral Acquisition Regulation (FAR).? The inapplicability
of the FAR has had a significant effect on how ARCENT

‘and USCENTCOM do business.

The purpose of this article is twofold. First, it is to give
an overview of what a lawyer should know about pro-
curement under NMSA authority in Southwest Asia. Sec-
ond, the article will provide an overview of ARCENT"s
methodology of conducting NMSA procurements. The
article will examine the basics of the NMSA and those
definitions important to understanding the amended Act.
It will then discuss the documents that implement the
amendment’s application to the USCENTCOM area of
responsibility and the lines of authority that have been
created. Finally, the amended Act’s impact on procure-
ment in the USCENTCOM area of responsibility will be
discussed.

The NMSA, as Amended, in a Nutshell

Prior to when the NDAA87 made it possible to apply
the NMSA to non-NATO countries, the FAR applied to
all procurements in Southwest Asia and in all other non-

* The author wishes to thank Major Thaddeus J. Keefe, III and Captain K.J. Wﬁegton for their substantial assistance in the preparation of this article.

1Pub. L. No. 96-323, 94 Stat. 1016 (1980), as codified in 10 U.S.C. § 2321-2331. The section numbers in the U.S. Code were changed from 2321 —
2331 to 2341—2350 by the Department of Defense Authorization Act, 1986, Pub. L. No. 99-145, § 1304, 99 Stnt 583, 741-42 (1985). For the sake of
uniformity, this paper will use the amended section numbers throughout.

21980 U.S. Code Cong. & Admin. News 2420,
3Pub. L. No. 96-323, 94 Stat. 1016 (1980).
4Pub. L. No. 99-661, § 1104, 100 Stat. 3816, 3963 (1986).

5**NATO Mutual Support Act,"* of course, was made a misnomer by the NDAAB87. Accordingly, the NDAA&7 changed the chapter title in which the
NMSA is found from **North Atlantic Treaty Organization Acquisition and Cross-Servicing Agreements®* to **Acquisitions and Cross-Servicing
Agreements with NATO Allies and Other Cpuntries." Pub. L. No. 100-26, § 7(a)(8), 100 Stat. 273, 278 (1987).

610 U.S.C. § 2341(2) (1988). For further explanation, see note 15 and accompanying text.
710 U.S.C. § 2342(a)(2) (1988). For further explanation of the limitations in this ‘section, see note 16 and lccompanying text.
3An area roughly equivalent to the area known as the Mlddle East. ‘

9The value to ARCENT of the inapplicability of the FAR is discussed at note 10 and Iccompanymg text. See infra note 47 and accompanying text for
ARCENT’s argument for the FAR not applying to NMSA procurements. :
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NATO countries.® This created unnecessary and some-
times polltlcally embarrassing requirements. For exam-
ple, prior to the NDAA87, the contracts with foreign
governments in USCENTCOM’s area of responsibility
were subject to the requirement to examine the books and
records of the contractor. The FAR clause to this effect
was required in all procurements from foreign govern-
.ments. Inclusion and use of clauses like this, however,
.violate the sovereignty of a foreign state.

Any contract in USCENTCOM's area of responsibility
was also subject to competitive requirements. If a coun-
try required that supplies or services be procured from it,
ARCENT contracting officials had to submit justifica-
tions and approvals for sole source procurements from
‘that sovereign nation. This created unnecessary paper-
work for the contracting officials. Finally, some foreign
governments may have felt that it was inappropriate or
condescending for the United States to . contract with
them instead of entering into an international agreement.
In Southwest Asia, honor is extremely important, and the
‘United States did not want to create the impression that
the parties were less than equal.!! By making it possible
to.apply the NMSA to countries in the USCENTCOM
area of responsibility, the NDAAS87 has enabled contract-
ing personnel to procure from foreign governments with-
out the inclusion in the procurement documents: of
embarrassing, unnecessary, and - arguably : demeaning
statutorily-required clauses.

'°Generally, the FAR applies to all acquisitions. See FAR 1.103. An acquisition Is defined as **[t]he acquiring by contract..

Two provisions contained in the 1979 Act are impor-
tgnt‘ to contracting in the "'USCENTCOM area of
responsibility:

1) Logistic support, supplies, and services may be
acquired or transferred on a reimbursement basis or by
replacement-in-kind or exchange of supplies or services
of an identical or nearly identical nature.12

2) Nine federal statutory provisions do not apply to
NMSA agreements by which supphes or services are pro-
cured, whether they are cross-servicing agreements
entered into under the authority of 10 U.S.C. § 2342 or
acquisition agreements under the authority of 10 U.S.C.
§ 2341.13 The provisions made not applicable are limita-

tions on gratuities, the requirement for competitive bids,

prohibition against cost-plus-percentage-of-cost con-
tracts, covenant against contingent fees, required notice
to the agency under a cost-plus-a-fixed-fee  contract,
requirement to submit certified cost and pricing data,
examination of books and tecords of the contradtor, offi-
cials not to benefit, and the application of the Cost
Accounting Standards Board.14

Other than editorial changes, the NDAA87 added the
following to the NMSA:

1) DOD may acquire logistic support, subplies, and
services from non-NATO countries that have a defensive

alliance with the United States; that permit the stationing
of members of our armed forces in the country, that agree

.. FAR 2.101 (emphasis

added). Until the application of the NMSA to procurement in the USCENTCOM area of responsibility, all procurement was by contract, and the
FAR, therefore, applied. Under NMSA authority, however, procurements are either international agreements or orders pursuant to international
agreements. See Dep't of Defense Dir. 5530.3, International Agreements (June 11, 1987), and, therefore, ate not contracts. See infra note 47 and
accompanying text for the rationale of why the FAR does not apply to procurement agreements entered 'into under the NMSA. L

11See R. Patai, The Arab Mind (3d ed. 1983), for an excellent discussion of the importance of honor to the Arab people.

1210 U.S.C. § 2344(a) (1988). The statute reads: **[lJogistics support, supplies, and services may be acquired or transferred by the United States
under the authority of this chapter on a reimbursement basis or by replacement-in-kind or exchange of supplies or services of an identical or
substantially identical nature.’’ Due to the lack of a congressional definition, it is the author’s opinion that *‘reimbursement’’ is procurement by
means of money. The only other type of reimbursement conceivable is the exchange or *‘trade"’ of goods or services, but the statute distinguishes
exchange from reimbursement. **Reimbursement,” therefore, must be limited to procurement using money. Congress must also have intended the
terms *‘replacement-in-kind'* end "*exchange’" to mean different methods of payment since it used both terms in the statute. **Replacement-in-kind
implies trade of supplies or services of an identical nature; ‘*exchange’* implies the trade of supplles or services of a substantially identlcal nature.
This difference, however, is slight, and for simplicity this article will refer to both as **exchange.’* . :

1310 U.S.C.A. § 2343(b) (West Supp. 1989).
14The full statutory citations are as follows:

10 U.S.C. § 2207 (1988), Expenditure of appropriations: limitation (limitation on gratumes)

10 U.S.C. § 2304(a) (1988), Contracts: competition reqmrements (requnrement for compeutlve blds)

10 Us. C. 5 2306(a) ( 1988), Kinds of contracts (prohibmon ngnmst cost- plus-percentage-of—cost contracts)
10 US.C. ﬁ 2306(b) (1988). Kinds of contracts (warranty lgamst contlngent fees).

10 U.S.C. § 2306(e) (1988), Kinds of contracts (prime contractor under & cost or & cost-plus-a-ﬁxed—fe.e contract req\ured
to give prior notice of a cost-plus-a-fixed-fee subcontract or a fixed-price subcontract or purchase order of more than a
specified lmount)

10 US.C.A. $ 2306(f) (West Supp. 1989), Kmds of contracts (requlrement to submlt cerufied cost and pncmg datn)
10 U.S.C.A. § 2313 (West 1983 & Supp. 1989), Examination of books and records of contractor

41 U.S.C, § 22 (1988), Interest of Member of Congress (officials not to benefit) o

50 U.S.C. App. § 2168 (1982), Cost Accounting Standards Board.
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to preposition United States material in the country; or
that serve as the host country to military exercises that
include elements of the United States Armed Forces.15

2) DOD may enter into agreements with non-NATO
countries to provide logistic support, supplies and serv-
ices pursuant to those agreements, in return for the
reclprocal prowsxon of logistic support, supplies, and
services to elements of our forces located in the country
or in the mllltary region in which the country is located.16
In order for the Secretary of Defense to de51gnate a non-
NATO country eligible for an agreement the Secretary
of Defense, after consultation with the Secretary of State,
must determine that the designation is in the national
security interests of the United States and must notify the
appropriate committees in the Senate and House of Rep-
resentatives at least thirty days before the Secretary
makes the deﬂgnatlon 17 ‘

3) During peacetime, DOD may not accrue ‘more than
$ 10 million worth of reimbursable liabilities for supplles
services, and logistic support from any one non-NATO
country in any fiscal year.!8

The regulations and messages implementing the
NMSA and NDAAS87? have developed definitions for sev-
eral terms used as terms of art in the 1979 Act and the
NDAAS87. Because these regulatory definitions are fre-
quently used, a complete understanding of what is meant
by each of these definitions is important to understanding
any discussion of the NMSA and NDAAS7.

A ‘‘cross-servicing agreement’’ is one entered into by
the Secretary of Defense or his delegate with a NATO
country or a designated non-NATO country under which
the United States agrees to provide logistic support, sup-
plies, or services to that country for its reciprocal provi-
sion to U.S. Armed Forces of logistic support, supplies,
and services.1? Such an agreement establishes principles
and provisions for effecting support, but does not bind

1510 U.S.C. § 2341(2) (1988).

either country to a number or monetary value of transac-
tions.20 ‘ -

An* lmplementmg arrangement supplements a par-
ticular cross-servicing agreement by prescribing details,
terms, and conditions for specific logistic support, sup-
plies, services, or events.21 Implementing arrangements
are distinguished from cross-servicing agreements in that
implementing arrangements have more precisely defined
levels of performance than do cross-servicing arrange-
ments and, therefore, are *‘sub-agreements’’ 'of cross-
servicing agreements. For example, an implementing
arrangement could be negotiated to cover all exercises,
all prepositioning, or all engineering projects in a coun-
try.22 There would, however, be only one cross-servicing
agreement with this same country, to which all of these
implementing arrangements would be subordinate.

‘*Eligible countries'” are those countries from which
the U.S. Armed Forces may acquire, under the authority
of 10 U.S.C. § 2341, logistic support, supplies, and serv-
ices. To be an eligible country, a non-NATO country
must meet the criteria of 10 U.S.C. § 2341(2).2? For non-
NATO countries, ‘‘designated countries’’ are any eligi-
ble countries authorized by the Secretary of Defense to
enter into a cross-servicing agreement with the United
States.24

DOD Directive 2010.9 defines ‘‘acquisition’’ as the
obtaining of logistic support, supplies, or services under
either a cross-servicing agreement or an acquisition
arrangement with payment in currency, replacement-in-
kind, or exchange.?® This definition, however, creates
confusion because, while it defines ‘‘acquisition’ in the
common-use sense of ‘‘to obtain'’® or ‘‘to procure,’’ the
statute strictly uses the term *‘acquire’® when referring to
obtaining logistic support, supplies, and services under
the authority of 10 U.S.C. § 2341. It is improper and con--
fusing, therefore, to speak of ‘‘acquisition’’ under a

cross-servicing agreement. ARCENT procures or obtains

1610 U.S.C. § 2342(a)(2) (1988). The statute provides no further explanation of what is meant by the phrase *in return for the reciprocal provision of
logistic support, supplies, and services.”* The Secretary of Defense is required to negotiate the adoption of *‘pricing principles for reciprocal
application’® in agreements for the acquisition or transfer of logistic support, supplies, and services on a reimbursement basis. 10 U.S.C. § 2344(b)
(1988). DOD regulators have deduced that the term *‘reciprocal provision’* as used in section 2342 concerns the use of reciprocal pricing principles.
In brief, DOD regulators have defined reciprocal pricing principles to mean that the buying country is charged no more for logistic support, supplies,
and services than the selling country would be charged by its contractors or the buying country is charged no more for logistic support, supplies, and
services supplied from the selling country’s inventory than the armed forces of the selling country are charged.

1710 U.S.C. § 2342(b) (1988).
1810 U.S.C. § 2347(a)(2) (1988). No more than 2,500,000 can be for supplies, other than petroleum, oils, and lubricants. Id.

19Dep’t of Defense Directive 2010.9, Mutual Logistic Support Between the United States and Governments of Ol.her NATO Countries and NATO
Subsxdxary Bodies (Sept. 30, 1988) [hereinafter DOD Dir. 2010.9]. .

201d.

21d.

L2USCENTCOM Reg. 700-1, para. 7b{4) (20 Mar. 1989) [hereinafter USCENTCOM Reg. 700-1].
22DOD Dir. 2010.9, Encl. 3. See supra note 15 and accompanylng text for a listing of the criteria.

24DOD Dir. 2010.9, Encl. 3 The Secretary of Defense must consult with the Secreury of State and lnform Congress prior to designating a country
See supra note -17. : .

Hd.
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supplies and services under a cross-sérvicing agreement,
but does not ‘‘acquire’” them under a cross-servicing
agreement. Thus, the NMSA creates two lines of
authonty for the obtaining of loglstrc support, supplies,
and services. The first line is under 10U.S.C. § 2341, and
it ‘authorizes the dlrect acqursmon of loglstlc support,
supplies, and service from eligible foreign govern-
ments.26 The second line of authority is under 10 U.S.C.
§ 2342 and is based on the formation of cross-servicing
agreements between the U.S. and designated countries.??
This article, therefore, will use the word ‘‘acquire’
solely to mean acquisition under the. authority of 10
U.S.C. § 2341.

‘The 1979 Act provided three definitions, of which only
one is important to this discussion. ‘‘Logistic support,
supplies, and services'* is defined as food, billeting,
transportation, petroleum oils, lubricants, clothing, com-
munications services, medical services, ammunition,
base operations support (and construction incident to
base operations support), storage services, use of facili-
ties, training services, spare parts and components, repair
and maintenance services, and port services.2® ’

‘Implementing Documents

In the approximately two years since the NDAAS8?
became effective, the DOD, Department of the Army
(DA), and USCENTCOM have issued messages and reg-
ulations and reissued DOD Directive 2010.92° in order to
help the contracting officer and procurement attorney in
the field. '

| On March 26, 198‘7,.the Office,of the Secretary of
Defense (OSD) issued a memorandum on the NDAAS87's

3

amendments to the NMSA.30 This memorandum dele-
gated authority to determine 10 U.S.C. § 2341 acquisi-
tion eligibility and negotiation authority - for - cross-
servicing agreements (10 U.S.C. § 2342 authority) and
multi-service implementing arrangements to the Chair-
man, Joint Chiefs of Staff (CJCS). The Secretaries of the
military departments were authorized to acquire under 10
U.S.C. § 2341 logistic support, supplies, and services,
and to negotiate and conclude implementing arrange-
ments applicable to only a single service component.31'A
subsequent memorandum from OSD announced that
Egypt, Israel, Japan, and the Republic of Korea were
**designated eligible to enter into cross-servicing agree-
ments with the United States.**32

On June 22,:1987, the CICS delegated by memoran-
dum to the Commander, USCENTCOM, among others,
the authority to determine the eligibility of countries for
U.S. acquisitions and to negotiate cross-servicing agree-
ments with designated countries.?3 This memorandum
also placed a limitation on redelegation of this authority
to no lower than subunified command or component
commanders. A message issued by DA on August 28,
1987,34 delegated the authority to negotiate and conclude
single service implementing arrangements to the action
addressees of the message. The action addressees
included . U.S. Forces Command (FORSCOM), but
excluded ARCENT..

* On December 14, 1987, USCENTCOM issued a mem-
orandum stating that the following countries in the
USCENTCOM area of responsibility were eligible for
U.S. acquisitions under -the authority of 10 U.S.C.
§ 2341: Saudi Arabia, Bahrain, Oman, Jordan, Kenya,
Somalia, and Egypt.3* At present, five of these countries

2610 U.S.C. § 2341 (1988). This section ls titlel:l **Authority to acquire logistic support,bsupplies, and services for elements of tlhe armed forces
deployed outside the United States'* (emphasis added). The section repeatedly uses the verb *‘acquire.”’ .

2" 10U.S. C $ 2342 ( 1988) The utle of lhls section is “cross-servlemg agreements ' The word “*acquire’’ is not used in this section.

”10 U. S C. §2350(1) (1988)

2"DOD Du 2010.9 was prevrously issued on 7 June 1985 The revrsed version included the changes made by the NDAAS87, but continued lhe

improper use of the term ° lcqulsmon

30Memorandum, OSD, 26 March 1987, subject: 'NATO Mutual Support Act Amendments.

31Hereinafter, ‘‘single service implementing arrangements."’-

32Memorandum, OSD, 21 May 1987, subject: NATO Mutual Support Act‘Cross-Servlclng Agreements. This memorandum uses the word **eligible’’
in a confusing manner. As discussed previously, ‘‘designate’” is a term of art used when referring to cross-servicing agreements. **Eligible**
countries are those from which the United States may acquire logistic, support, supplies, and services. An eligible country is not necessarily a
designated country.

33Memorandum, CJICS, 22 June 1987, subject: Delegation of Authority Pursuant to the NATO Mutual Support Act of 1979, as amended.
3‘Message, HQDA DALO-PLO 2813322 Aug 87, subject Army Implementatlon of Amended NATO Mutual Support Act.

”Memorandum, CCCC 14 Dec 1987, subject: Desngnatlon of Countnes Eligible for U.S. Acqulsmons Under the Provision of the NATO Mutual
Support Act, as amended.
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are also designated countries, that is, available for the
negotiation and conclusion of cross-servicing agreements
under the authonty of 10 U.S.C. § 234236

. On March 20 1989, USCENTCOM 1ssued lts regula-
tion on NMSA contracting under the title Logistics,
Mutual Logistics Support Between the United States and
Governments of Countries Within the USCENTCOM
Area of Responsibility. This valuable publication goes a
step beyond DOD Dir. 2010.9. It includes appendices
that contain a complete sample NMSA acquisition docu-
ment; an exhaustive definition of the term logistic sup-
port, supplies, and services; a description of standard
invoice and payment procedures under NMSA; sample
acquisition documents to include an order/receipt form in
English/Arabic; pricing and compensation guidelines for
NMSA transactions; a NMSA acquisition documentation
checklist; and other information of great benefit to the
procurement official on the ground.

Authority

As discussed above, authority to procure logistic sup-
port, supplies, and services under NMSA, as amended by
the NDAARB7, is divided into two branches. Under the
first branch, the CJCS has the authority to determine the
eligibility of countries for United States acquisitions
under 10 U.S.C. § 2341 and to negotiate cross-servicing
agreements or multi-service implementing arrangements
under 10 U.S.C. § 2342 authority. The CJCS has redele-
gated all of this authority to the unified commands.3?
Under the second branch, the Secretaries of the military
services have the authority to acquire under 10 U.S.C.
§ 2341 of the NMSA and to negotiate and conclude single
service implementing arrangements.3® This Secretarial
authority to acquire under 10 U.S.C. § 2341 and to nego-
tiate and conclude single service implementing arrange-
ments has been delegated by the Secretary of the Army to
several major commands, including FORSCOM.* FOR-
SCOM, however, has not delegated any of this authority
to ARCENT.

. The question, therefore, - is: What authority has
devolved to ARCENT? The OSD memorandum of 26
March40 did not give ARCENT the authority to enter into
multi-servicing implementing arrangements and cross-
servicing agreements (i.e., authority granted under 10
U.S.C. § 2342). The memorandum specifically states that
the authority .*‘to determine the eligibility of countries
for U.S. acquisitions using NMSA authority and to nego-
tiate cross-servicing agreements or multi-service imple-
menting arrangements ... with non-NATO countries ...
may be redelegated.’*4! Implicitly, if the authority may
be redelegated, the authority must be redelegated prior to
its use by subordinate agencies. Because the CICS has
not redelegated this authomy, ‘ARCENT does not have
thls authonty

AnalySIS reveals, however, that the authority to acquire
(10 U.S.C. § 2341, pursuant to branch 2, above) under the
NMSA automatically passed to all appropriate Army pro-
curement officials when the Secretary of the Army
received the authority to acquire under the OSD Memo-
randum dated 26 March 1987.42 Nothing in this memo-
randum states that the 10 U.S.C. § 2341 acquisition
authority may or must be redelegated. If the Secretary
had meant for acquisition to require delegation, he would
have explicitly stated that fact, as he did in that same
memorandum for cross-servicing agreements and multi-
service implementing arrangements. Because he did not
so state, therefore, implicitly he did not intend that a spe-
cific delegation of authority past the Secretary level be
required in order for appropriate procurement officials to
acquire logistic support, supplies, and services. Accord-
ingly, the authority to acquire under 10 U.S.C. § 2341
devolved to appropriate procurement officials within the
Army upon the delegation of authority to the Secretary of
the Army to acquire made by the OSD Memorandum
dated 26 March 1987.43

Application in the Area of Responsibility

ARCENT’s overseas procurement needs are satisfied
by both foreign countries and private contractors.44

36USCENTCOM Reg. 700-1, App. B. The two countries in the USCENTCOM area of responsibility currently not designated for cross-servicing

agreements are Kenya and Somalia.

37Message HQDA, DUO-PLO, 281332Z Aug. 87, subject: Army Implementatlon of Amended NATO Mutual Support Act.

38Memorandum, OSD, 26 Mar, 1987, subject: NATO Mutual Support Act Amcndmcnt.!. As mentioned in note 27 and accompanying text, the word

**acquire”” is used as a term of art throughout the discussion of authority.

39Message HQDA, DALO-PLO, 281332Z Aug. 87, subject: Army Implementation of Amended NATO Mutual Support Act.

41d.
“2d.
4d.

“9Memorandum OSD, 26 Mar. 1987, subject: NATO Mutual Support Act Amendments.

“4The author has served s ARCENT's procurement advisor since October-1988. His duties have included two lengthy trips overseas to provide legal
advice to ARCENT procurement officials as well as the continuous advice to those officials while in CONUS. A large portion of the following

discussion is based on his personal experience.
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ARCENT procures from foreign countries for- several
reasons. As previously noted, some countries require the
U.S. to procure from them. For some supplies and serv-
ices, such as heavy equipment transport and pre-
positioning of ‘equipment, the host nation is the United
State’s best supplier. Finally, it is often just good politics.
Procurement from a foreign nation also allows use of the
NMSA, and the flexibility conferred upon ARCENT by
use of the NMSA has been very useful. ARCENT, there-
fore, has frequently used NMSA procurement authority
since it first received the right to do so in 1987.

. USCENTCOM  is actively secking . cross-servicing
agreements with countries in its area of responsibility. As
noted earlier, cross-servicing agreements provide

“‘umbrella’’ language for the obtaining of logistic sup-
port, supplies, and services pursuant to the agreement.45
As of 30 November 1989, however, the United States
only had a cross-servicing agreement with Jordan.
ARCENT, therefore, has had to make extensive use of
the 10 U.S.C. § 2341 acquisition authority for its NMSA
procurements. When the logistic support, supplies, and
services are obtained pursuant to 10 US.C. § 2341
acquisition authority, however, each procurement has
required the negotiation of the terms of the procurement
document. This is very time-consuming for the procuring
official because he must negotiate the language of the
procurement document before he can even begin to nego-
nate prices, deliveries, and other requirements.46

The ARCENT staff judge advocate has opmed that the
FAR does not apply to procurements under NMSA
authority, which greatly increases the contracting offi-
cial’s flexibility during negotiations. The reasoning is as
follows. When the 1979 Act was passed, Congress
required DOD to publish implementing regulations and
- transmit those regulations to Congress. It prohibited any
acquisition or transfer under the authority of the Act until
the regulations were passed.4’ There were pfocurement
regulations current at the time of the passing of the Act
(the Defense Acquisition Regulation, *‘DAR’’). Because

4SDOD Dir. 2010.9, para. F.7:

Congress explicitly stated that regulations be drafted to
cover NMSA transactions, then the DAR was not the reg-
ulation that Congress  intended to control'the procure-
ments made under the aegis of the NMSA. In other
words, if Congress had wanted the NMSA procurements
to ‘be regulated by the DAR, it could have 'so stated,
rather than requiring that new regulations be published.

In addition, application of the FAR to NMSA procure-
ments vitiates the basic purpose for the enactment of the
NMSA. Congress enacted the NMSA to remove the
requirement of applying domestic procurement laws and
regulations to transactions conducted in the European
theater.4® For reasons of sovereignty, our allies in the
European theater felt that agreements, not contracts, were
the appropriate method of transferring logistic support,
supplies, and services.4? If the FAR controlled NMSA
procurements, only the nine expressly exempted statu-
tory provisions would not apply. This result would force
a continuance of the application of the remainder of
United States procurement regulations to foreign pro-
curement. Such a result would effectively nullify the con-
gressional purpose for the statute and return our allies to
the status of contractors, rather than equal soverelgn
nations.

The flexibility provided by the NMSA because of the
mappllcablhty of the FAR has often proven crucial in the
negotlanon of procurements. For example, in recent
negotiations incident to a major overseas exercise, the
host nation was concerned about the possibility of a sud-
den and dramatic price rise due to a ministerial decree in
the costs of any of the services it was providing. In the
previous exercise, the host nation’s ministry of transpor-
tation had increased the cost of container offloading
250%, to the surprise of both parties. The host nation’s
ministry of defense, with which ARCENT was again
negotiating the NMSA agreement, had to submit a
*‘claim’’ under the agreement. Payment was delayed for
almost two years as ARCENT struggled to obtain the
facts of the claim and to determine the legal rationale

DoD components are encouraged to establish simplified procedures under cross-servicing agreements, implementing
arrangements, contracts or other contractual instruments under the NMSA similar to those used in basic ordering agree-
ments, with authority to place orders delegated to the lowest practical and prudent level. Officials delegated authority ..

to negotiate and conclude cross-servicing agreements end implementing arrangements may delegate authority to nppllca-
ble personnel to implement these agreements and arrangements by the i lssumg and lccepting of requisitions or other

forms required by these agreements and l.rnngemems

45During recent negotiations for services and supplies to be provided during a major exercise in Southwest Asia, the contracting officer negotiated
terms over a ten-day period; negotiated requirements and their prices for ten more days; departed the country, and returned after a two week break for

a two-day period of further negotiations before the document was signed.

4710 U.S.C. § 2329 (1982), repealed by Pub. L. No. 99-145, § 1304(a)(2), 99 Stat. 583, 741 (198S5).

48Pribble, A Camprehensive Look at the North Atlantic Treaty Organizatwn Mutual Suppon Act of 1979, 125 Mil. L. Rev. 187 (1989). .

49 Id
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under which the claim was to be paid. Based on this expe- -
nence, the host nation did not want to undergo the

“‘claim'® procedure again. It was necessary, therefore, to
draft a clause in the NMSA agreement by which the price
of any supply or service provided could be increased by
an agreed-upon percentage in the event of a ministerially-
decreed price increase. The completion of the entire
NMSA agreement was delayed pending resolution of this
problem. The agreement was not signed until only four

weeks prior to the host nation’s rendering of the first’

service negotiated under the acquisition. Under the FAR,
ARCENT would have had to obtain a deviation to use
such a clause. Without a doubt, ARCENT could not have

obtained the approval of the deviation within four weeks.

Whether approval would have been forthcoming at all is

another question. Without the clause, however, the host

nation would not have entered the NMSA agreement and
this major biennial exercise would have been in jeopardy.

ARCENT has generally used the NMSA procurement
authority to buy host nation support, whether by acquisi-
tion under 10 U.S.C. § 2341 or pursuant to a cross-
servncmg agreement entered into under 10 U.S.C. § 2342.
Because of limited opportunities and a general lack of
understanding of the capabilities of the NMSA,
ARCENT generally has not used NMSA procurement
authority to exchange logistic support, supplies, and
services;30 to transfer support to our allies during
exercises; or to obtain logistic support under emergency
conditions when in the field. ARCENT has used the
NMSA in the procurement of long-term storage, port
handling and inland transportation, exercise transporta-
tion needs, exercise base housing and services, billeting,
and medical services. ARCENT contracting officials
generally proceed to procure under NMSA authority in a
manner similar to procuring under the FAR. Requlre-
ments are identified; the procurement agreement is nego-
tiated; prices, quantities, and deliveries are negotiated;
the procurement document is given a legal review; deliv-
ery is taken; and other procurement administration
occurs.

ARCENT has routinely used contracting officers as its
NMSA  negotiators and  document  signers.

USCENTCOM requires that contracting officers conduct

NMSA acquisitions in excess of $25,000. Although
officers in the rank of 05 and above and civilian person-
nel in the grade of GS/GM-14 and above can conduct
acquisitions equal to or less than $25,000,51 ARCENT
has not yet exercised this authority. Contracting officers
are used because they possess procurement expertise and
understand the nuances of the procurement process well
enough to translate what they are familiar with—the FAR

5010 U.S.C. § 2342(a) (1988).
5IUSCENTCOM Reg. 700-1, para. Ge.

proc‘urement process—into an area about which they are

much less famlhar—procurements under NMSA
authonty

One recurring and important difficulty that ARCENT
and USCENTCOM contracting officials have encoun-
tered in procurement is the impossibility of obtaining

- good price data and, consequently, in developing good

price analyses. First, the contracting officials do not have
the resources that are available stateside. It is very rare
that a contracting official negotiating a NMSA procure-
ment has access to an accountant or any other price ana-
lyst. This means that the contracting official is on his
own in preparing the price analysis. Second, the countries
with which we deal often do not possess the same level of
pnce rationale and price backup documents that com-
panies in the United States routinely possess. The coun-
tries in the USCENTCOM area of responsibility have a
much more casual attitude to establishing their prices.
Both government officials and private contractors often
simply pull their prices out of the air. The prices are
much more influenced by what the seller thinks the buyer
is willing to pay than what is the cost plus profit of the
supply or service. Obtaining the documents, statistics,
and facts necessary to perform an accurate price analysis,
therefore, is very difficult. Third, ARCENT procurement
officials are on TDY when negotiating any procurement
and have an extremely heavy workload. All of these fac-
tors, therefore, often make it impossible to perform a
detailed price analysis. '

ARCENT procurement officials are still trailblazing
with regard to procurement under the authority of the
NMSA. Each procurement is unique and ARCENT offi-
cials have repeatedly been confronted with issues of first
impression. ARCENT hopes to develop model/umbrella
acquisition agreement documents and implementing
arrangements so that future procurements will be more
routine. The goal is to eliminate the time-consuming
process of negotiation of procurement arrangement lan-
guage, so that the contracting officials can concentrate on
negotiating requirements, price, and delivery.

Conclusion

The NMSA, as amended by the NDAAB87, has greatly
increased the flexibility of contracting officers in meet-
ing the variable contracting situations faced in the
USCENTCOM area of responsibility. ‘Although its
application in the area of responsibility . has raised
numerous questions, its existence is a positive factor in
the complex and confusing world of contracting in the
Southwest Asia.
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A Practltloner S Gulde to ‘“‘Confidential Commercnal and Fmancxal Informatlon
and the Freedom of Informatmn Act |

‘ Robert B. Kelso ‘
Ass:stam‘ General Counsel, Contract Law,
Defense Mapping Agency

‘ Int‘rod‘uction , »

The Freedom of Information Act (FOIA)! promotes
open government through the disclosure of information
in the hands of government officials. 2 Not all information
must be disclosed, however. By virtue of exemptlon 4,
the FOIA does not apply *‘where the disclosure of such
information is likely to ... disclose trade secrets and com-
mercial or financial mformatlon obtained from a person
[that is] privileged or confidential.**3 The scope of this
phrase has received significant judicial examination, the
bulk of which has been performed by the United States
Court of Appeals and the District Court in the District of
Columbia.4 This article surveys the developments in the
law in this area and provides practical advice for the
FOIA legal advxsor

A lawsult unphcatmg exemption 4 typically arises in
one of two ways: 1) a requester has been denied access to
information and files suit in a United States district court
to compel dlsclosure by a federal agency; Sor 2) a

15U, C § 552 (1982 & Supp v 1987).

submitter of information files suit to block agency dis-
closure (a reverse FOIA action).® :

| _ The Reverse FOIA Suit

In Chrysler Corporation v. Brown? the Supreme Court
explicitly recognized the right of submitters of informa-
tion to- prevent disclosure by the Federal Government.
This right was not found in the FOIA itself,® but was
derived from section 10(a) of the Administrative Proce-
dure Act (APA),° which provides that ‘‘[a] person suffer-
ing legal wrong because of agency action, or adversely
affected or aggrieved by agency action ... is entitled to
Judlclal review thereof.”’10 - . B

The procedure for en_]ommg agency dlsclosure .has
been expanded by Presidential decree. In Executive
Order 12,600, Predisclosure Notification Procedures for
Confidential Commercial Information, President Reagan
established a framework “‘to improve the internal man-
agement of the Federal Government.’’!1 Among other
things, the order requires executive departments and

1Attomey General s Memorandum on l.he Publle Informnuon Sectlon of the Admmlstranve Procedure Act (June 1967)

35 U.S.C. § 552b(c)(4) (1932) i i

4Using the search request **FOIA or Freedom Information Act and Exempnon 4, in LEXIS on 17 May 1989, the author found 188 cases. ot these,
106 cases (including 47 at the appellate level) were decided by the district and appellate courts in the United States District of Columbia Circuit. Next
in line was the Fourth Circuit (26 cases, including seven appellate), followed by the Eleventh (12 cases, including five lppellate), the Fifth (10 cases,
including five appellate) (although some cases are reported in both the 11th and the 5th), and the First Circuit (10 cases, including four appellate).

35-U.S.C. § 552(a)(4)(B) (1982).
$See, e.g., Chrysler Corp. v. Brown, 441 U.S. 281 (1979).
1d. o '

8]1d. at 317-18. Nor was a cause of nctlon found within the Trade Secrets Act (18 uU. S C. § 1905) (1982 & Supp V 1987) Id. at 316 Sectlon 1905
states:

<. ‘Whoever, being an officer or employee of the United States or any department or agency thereot‘, or agent of the
. ‘Department, of Justice as defined in the Antitrust Civil Process Act (15 U.S.C. § 1311-1314), publishes, divulges,
| discloses, or makes known in any manner or to any extent not authorized by law any information coming to him in the
course of his employment or official duties or by reason of any examination or investigation made by, or return, reportor -~ '
' record made to or filed with, such department or agency or officer or employee thereof, which information concerns or :
relates to the trade secrets, process, operations, style of work, or apparatus, or to the identity, confidential statistical data,
- amount ot source of any income, profits, losses, or expenditures of any person, firm, partnership, corporation, or associa-
tion; or permits any income return or copy thereof or any book containing any abstract or particulars thereof to be seen or
examined by any person except as provided by law; shall be fined not more $1,000, or imprisoned not more than one
year, or both; and shall be removed from office or employment.

9Chrysler, 441 U.S. at 316.
105 U.S.C. § 702 (1982).
11Exec. Order No. 12,600, 52 Fed. Reg. 23,781 (1987).
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i)

agencies to provide the following to a submitter of con-
fidential commercial information: 1) notice of a request
for release of information; 2) an opportunity to submit an
objection to release to the agency; and 3) written notice
from the agency of any final administrative disclosure

“determination in advance of the specified disclosure.!2

This allows the submitter to file suit to prevent release

The nature of judicial review in a reverse FOIA suit ls not
the same as that in a standard FOIA suit. Although there is
de novo review in a standard FOIA suit,!3 the review in a
reverse FOIA suit is derived from the APA and is limited to
a review of the administrative record. As explained by the
United States Court of Appeals for the District of Columbia
in National Organization of Women v. Social Security
Administration, **The ‘focal point for Judxclal review ...
should be the administrative record already in exxstence,
and not some new record made initially in the reviewing
court.”**14 Only when an agency’s procedures are ' ‘severely
defective’® will de novo review be appropriate. 13

In light of this limited review, an agency should ensufe
that the administrative record is as complete as possible.

1214,
135 U.S.C. § 552(a)(4)(B) (1982).

The agency should advise submitters during the pre-
disclosure notification process to make their objections
as complete as possible.!¢ Not only does this satisfy due
ptocess, but it dlso leads to a more ‘defensible govern-
ment position because it permits the deciding official to
consider fully the submitter’s concerns.

Exemption 4

Exemption 4 to the FOIA seeks to protect the interests
of both the government and the individual. In order to
make intelligent and well-informed decisions, the gov-
emment may have a need for access to commercial and
financial information of an individual. Exemption 4
seeks to encourage individuals to voluntarily submit
information to the government by protecting information
that is provided in confidence.1? In addition, exemption 4
seeks to protect persons who must submit financial or
commercial information to the government from the
competitive disadvantages that would result from the dis-
closure of that information. There are two independent
prongs to exemption 4. Prong one encompasses trade

14736 F.2d 727, 745 (D.C. Cir. 1984) (per curiam) (Mikva, J., concurring) (quotmg Camp v. Pitts, 411 U.S. 138, 142 (1973) (per cunam))
1514, at 745-46.

16For example, the following letter, tailored to the particulnr cireumstances, is used by the United States Army Information Systems Selection &
Acquisition Agency (USA ISSAA) in the predisclosure notification process:

The Army has received a Freedom of Information Act (FOIA) request (enclosure 1). Our review of the materials
requested reveals that certain data supplied by your company may fall within exemption 4 to the FOIA.

Under this exemption the Army may refuse to disclose trade secrets and commercial or financial information obtained
from 1 source 